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Federal Reserve Provides Volcker Rule 
Guidance on Requesting Extensions of the 
Permissible Seeding Period for Covered Funds 

Introduction 

On July 24, 2017, the Division of Supervision and Regulation of the Board of Governors of the Federal 
Reserve System (the “Board”) issued a letter (“SR Letter 17-5” or the “Letter”)1 providing the procedural 
and substantive requirements for banking entities to request extensions of the permissible seeding period 
for covered funds under the Volcker Rule.2   

The default seeding period under the Volcker Rule is one year, unless a banking entity applies for and is 
granted an extension.  The Letter provides a way for a banking entity to apply for an extension, of no 
more than two years in duration,3 to reduce its holdings in a covered fund under the permissible limit of 
three percent.  Therefore, if the relevant Federal Reserve Bank or the Board (collectively, the “Federal 
Reserve”) approves, the maximum potential seeding period under the Letter is three years.  With the 
Letter, banking entities now have a standardized procedure to follow in making requests to extend the 
seeding period. 

Background 

The Volcker Rule generally prohibits banking entities from engaging in proprietary trading or from 
acquiring or holding investments in certain covered funds. 

A “covered fund” is, subject to certain exceptions and exemptions, (1) an issuer that relies on section 
3(c)(1) or 3(c)(7) of the Investment Company Act of 1940 to avoid registration as an investment 
company,4 (2) a commodity pool under Section 1a(10) of the Commodity Exchange Act for which the 

                                                      
1  SR Letter 17-5, Procedures for a Banking Entity to Request an Extension of the One-Year Seeding Period for a 

Covered Fund (July 24, 2017), https://www.federalreserve.gov/supervisionreg/srletters/sr1705.pdf. 
2  The statutory Volcker Rule is codified as Section 13 of the Bank Holding Company Act of 1956, as amended (the 

“BHCA”).  12 U.S.C. § 1851.  The final implementing regulations were issued by the five agencies with 
responsibility for the Volcker Rule, including the Board.  12 C.F.R. Part 248 (Board version). 

3  The two-year extension period is in the Volcker Rule itself, as well as in the Letter.  12 C.F.R. § 
248.12(a)(2)(i)(B); Letter at 3, 4. 

4  12 C.F.R. § 248.10(b)(1)(i). 

https://www.federalreserve.gov/supervisionreg/srletters/sr1705.pdf
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commodity pool operator meets certain criteria,5 or (3) an entity, organized or established outside the 
United States, for which ownership interests are offered and sold solely outside the United States, that is, 
or holds itself out as being, an entity or arrangement that raises money from investors primarily for the 
purpose of investing in securities for resale or other disposition or otherwise trading in securities.6  In the 
case of this “third prong” of the Volcker Rule covered fund definition, the entity is only a covered fund with 
respect to a U.S. banking entity or a banking entity controlled by a U.S. banking entity that sponsors or 
holds ownership interests in the fund.7  

Despite the general prohibition, however, under certain circumstances banking entities are permitted to 
sponsor or invest in covered funds.  For instance, under the so-called asset management exemption,8 a 
banking entity (together with its affiliates) may acquire or hold on an ongoing basis up to three percent of 
a given covered fund.  

In order to organize and offer a covered fund, and to ensure that the fund can be established with 
sufficient initial equity to attract investors, the Volcker Rule permits a seeding period of one year in which 
a banking entity may hold more than three percent of a fund, as long as the banking entity actively seeks 
unaffiliated investors in order to reduce its share of the fund’s ownership interests below three percent by 
the end of the period.9   

The statutory Volcker Rule permits the Board to extend the seeding period “upon application by a banking 
entity” for two additional years, if consistent with safety and soundness and if in the public interest.10  The 
Volcker Rule regulations require that the application: 

 Be submitted at least 90 days prior to the end of the fund’s then-applicable one-year seeding 
period; 

 Provide reasons for the application that address the following factors (collectively, the “Factors”) 
related to the permitted investment in a covered fund: 

▪ Any material exposure to high-risk assets or trading strategies; 

▪ Contractual terms; 

▪ Expected date of compliance with the three percent limit; 

                                                      
5  12 C.F.R. § 248.10(b)(1)(ii). 
6  12 C.F.R. § 248.10(b)(1)(iii). 
7  Id. 
8  12 C.F.R. § 248.12(a)(1)(ii); (a)(2)(ii). 
9  12 C.F.R. § 248.12(a)(1)(i); (a)(2)(i). 
10  12 U.S.C. § 1851(d)(4)(C). 
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▪ Total exposure to risks of disposing of or maintaining the investment to both the banking 
entity and the financial stability of the United States;11  

▪ Cost to the banking entity of divestiture or disposition; 

▪ Whether divestiture or conformance would result in conflicts of interest between the banking 
entity and third parties to which it owes a duty; 

▪ The banking entity’s prior efforts to reduce its investment; 

▪ Market conditions; and 

▪ Any other factor the Board believes appropriate; and 

 Explain the banking entity’s plan to reduce its investment by redemption, sale, dilution, or other 
methods to the permissible level.12  

SR Letter 17-5 

The Letter provides both substantive requirements for information that must be included in an application 
and the procedural requirements for a banking entity to follow in submitting the application.  It also sets 
out the process through which the Federal Reserve will evaluate the applications it receives. 

Substantively, the Letter reiterates the Volcker Rule’s requirements, described above, for the banking 
entity to provide: (1) its plan for reducing its investment in the covered fund under the three percent per-
fund limit and (2) information that addresses each of the Factors.  In addition, a banking entity making an 
application is now required to make a representation about whether it meets the requirements of the 
Volcker Rule with respect to permitted organizing and offering of a covered fund.13   

In terms of procedure, the banking entity is required (under the Letter, as in the Volcker Rule itself) to 
apply at least 90 days prior to the expiration of its seeding period.  Applications should go to the Federal 
Reserve Bank in the district where the top-tier banking entity is headquartered and should include basic 
information about the banking entity, including name, contact information, primary regulator, and citation 
to the section of the rule under which the application is made. 

                                                      
11  The Volcker Rule Preamble says that, “In contrast to the [Volcker Rule as proposed], the final rule does not 

require information on whether the extension would pose a threat to [the] safety and soundness of the covered 
banking entity or to the financial stability of the United States.”  But because the application for an extension 
must address all of the factors that the Board may consider, some discussion of risk to the banking entity and to 
financial stability does appear to be a requirement.  Prohibitions and Restrictions on Proprietary Trading and 
Certain Interests in, and Relationships With, Hedge Funds and Private Equity Funds, 79 Fed. Reg. 5536, 5736 
(Jan. 31, 2014). 

12  12 C.F.R. § 248.12(e)(1)-(2); see Letter at Attach. A (list of evaluation factors consistent with the Volcker Rule 
regulations). 

13  Letter at 3.  Among others, these requirements include that the banking entity or its affiliate provides bona fide 
trust, fiduciary, investment advisory, or commodity trading advisory services and that the covered fund is offered 
in connection with such services.  The banking entity or its affiliate may not guarantee the performance of the 
covered fund, and may not share a name with the fund.  Limitations on ownership by directors or employees and 
certain disclosure requirements also apply.  12 C.F.R. § 248.11(a). 
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As with the recent process for five-year extensions for illiquid funds,14 the regional Federal Reserve 
Banks have the initial power to review requests for seeding period extensions, and they have the right to 
grant such requests as long as: 

 No significant Volcker Rule compliance issues have been identified; 

 The banking entity has provided the plan for reducing its investment to permitted levels; 

 The banking entity has made the required representation regarding compliance with the 
requirements to organize and offer a covered fund; and 

 If an agency other than the Board is the banking entity’s primary federal regulator, that such 
agency does not object to the granting of the extension request.   

Only the Board is empowered to deny an extension request.  The extension may be granted for up to two 
years, and the regional Federal Reserve Bank is expected to act on the request within 30 days. 

Key Takeaways 

Many of the requirements for extension request letters for seeding period extensions have been known 
since the Volcker Rule was finalized.  The same is true of all of the Factors, as they are presented in the 
Letter.  However, a formal process for submitting the letters has not been available until now. 

While the fact that the Letter was released at all might suggest increased willingness on the part of the 
Board (or the relevant Federal Reserve Bank) to grant requests for extensions, caution is warranted.  The 
number of factors the Federal Reserve can consider in evaluating the requests – and the broad catch-all 
factor – provide many avenues for the Board to deny requests if it chooses to. 

Banking entities should make a precise and detailed showing of the costs of being forced to divest at the 
end of the one-year default seeding period.  They should make the case that failure to grant the request 
will constitute a hardship for the banking entity, and, if applicable, for other parties.   The banking entity’s 
plans to reduce ownership interest levels below three percent during the two-year extension should be as 
realistic and concrete as possible; for example, an expected compliance date exactly two years after the 
end of the one-year default seeding period (that is, a request seeking the maximum extension period, with 
no plan for compliance before the last day of that period) is likely to be disfavored.  Also, blanket requests 
for extensions for large numbers of funds, for which the banking entity’s conformance plans are identical, 
may not be granted; at least, not without Federal Reserve consideration of the facts presented in light of 
the above Factors for granting the extension. 

Banking entities planning on making extension requests for seeding periods should contact legal counsel 
to determine the appropriate scope and detail of information to include in the request. 

* * * 

                                                      
14  See SR Letter 16-18, Procedures for a Banking Entity to Request an Extended Transition Period for Illiquid 

Funds (Dec. 9, 2016). https://www.federalreserve.gov/supervisionreg/srletters/sr1618.pdf. 
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